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Is1DoRE BRoWN, Gert, Appellant. 
7 The Right Honourable FRANC I s, Lord ) TT ns 
= Baron of Athunry in the Kingdom of Reſpondents. 
—_ Ireland, and Denis DAL X, Ei; 0 . 
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 NDREF BLAKE, Eſq; deceaſed, as Mortgagee in Poſſeſſion of the Lands 
of Drimbane, Reilnegnock and Tirlaugh-Garrais, in the County of Galway, and 
Kingdom of Jreland, under Conveyances to him for that Purpoſe execute = 
by Dominick Brown (ſince alſo deceaſed) did in his Life-time duly claim the | 
| ſame before the Commithoners then appointed for the Execution of the Acts of Settle= LE. 
ment and Explanation z and having obtained a Decree of Allowance and Certificate 
thereof from the ſaid Commiſſioners, ſued out Letters Patents of the Premiſſes under 


the Great Seal of that Kingdom, to him and his Heirs for ever.. 
L oN after both their Deaths, Andrew Brown (Father of the Appellant, and Heir 
at Law to the ſaid Dominick Brown) filed a Bill in the Court of Exchequer in [reland, 
for a Redemption of the Premiſſes, which he was at length decreed to, after a tedious, „„ 
expenſive Suit, upon Payment, not only of the Principal and Intereſt, but alſo of wb at 
had been expended in procuring the Decree, Certificate and Letters Patents to be ſu ed „„ 
cout and paſſed as aforeſaid, which, with the Colts and Charges of that Suit, amounted 
to near the Value of the mortgaged Premiſſes; and as he had been obliged to borrow _ 
the ſaid ſeveral Sums, and had no other unſettled Eſtate whereby ke could ſecure the 
| fame, ſo he immediately entered upon a Treaty tor the Sale of the Lands in Queſtion 
to Edward Wilſon, Eſq; to raiſe Money for paying off the Debts which he had ſo 
cContracted: But that Treaty meeting with ſome Interruption, he laid aſide that Defign 
for ſome Time, in Hopes of being enabled to do Juſtice to his Creditors, by ſuch Por- 
==  _ tion as he ſhould receive on the Marriage of the Appellant, his eldeſt Son; but being 
= diſappointed in that Proſpect, by the Appellant's marrying a Woman who had not 
= brought him one Shilling Fortune, the Father then faw himſelf under a Necellity of 
= executing what he had firſt propoſed, in order to fatisfy his Creditors, and provide 
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SZ 24th and By Deeds of Leaſe and Releaſe bearing Date reſpectively on the 24th and 27th 
nch of Days of February 1714, did for the Conſideration of 6091. convey the faid Lands to 
= Feb.1714. the other Reſpondent, Denis Daly, his Heirs and Aſhgns for ever; ſo as neverthelefs _ 
— that the ſaid Andrew Brown might receive any Arrears of Rent before incurr'd, as well 
= _ as the May Gale or Rent then running on, in Regard that Half-year was fo far advanced 


JJ ß in ed i 
IN ſome Months after the Reſpondent Daly had purchaſed the Premiſſes, the Ap— 
pellant became a Proteſtant, and ſoon after, to ſupply the Want of a Fortune with his 
Wife, exhibited his Bill in the high Court of Cuancery in Ireland, on the Acts of 
Parliament for preventing the further Growth of Popcry againſt the Reſpondent Daly, 
to be decreed to the Benefit of the {aid Purchaſe, as a Froteftant Diſcoverer, upon a a2 
Suggeſtion that the ſame was made only in Truſt for the faid Andrew, who was a 
. Papiſtz and alſo againſt his Father, to be allowed a yearly Maintenance during his Life. 
Tux Reſpondent Daly and the ſaid Andrew Brown, by their ſeveral Anſwers to that 
Bill, fully denied the Truſt therein charged, and further inſiſted on the Reality of the 

| laid Sale as aforeſaid ; ro which the Appellant replied, and they re-joined, and ſeveral 
Witneſſes being examined, and Publication duly paſſed, the Cauſe came on to be heard 
on the 16th Day of February 1716, when the Court was pleaſed to decree, That it ſhould _ _ 
be referred to Boctor er (then a Maſter of the ſaid Court) to take an Account of _ 
the faid Andrew Brown's real and perſonal Eſtate (which neceſſarily imported an 1 5 
into the Reality of the ſaid Sale) and alſo what Debts he then owed, and the Con- 
dition, Number, and other Circumſtances of his Family, © 
In Purſuance whereof the ſaid Maſter, after many Attendances and Examinations on 
both Sides, made up a Report on the zd Day of December 1717 3 which being ex- 
cepted to by the Appellant's Father, on Account of ſome inconſiderable Disburlements 
BB which he had no Credit given for in the Account taken of his Perſonal Eitate, the 
= | SQ.auſe came on again to be Heard, and afterwards Reheard on the ſaid Report and Excep- 

3 tions, when molt of the Exceptions fo taken to the Report being allowed, the fame was 

referred again to the Maſter, who by his further, or ſecond Report, filed the 8th * of 
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Jh 1718, Certified, that the ſaid Andrew Brown 


Conſe 


TY 


Reſpondent Daly for 6001. but was obliged to abate ol. thereof, on Account of a Defi- 


ciency of Acres, and that out of the remaining 77. the ſaid Andrew Brown laid out 


4991. 105. in Diſcharge of his Debts and otherwiſc, and that the yearly Value of all his 


mily of Seven Children, 


No Exceptions having been lodg'd againſt the ſaid further Report on either Side, the 


heard on the ſame was made abſolute; and that Cauſe thereon, and on the Merits again heard on the 1 


Report and 
Merits. 


of November 1718, before the late Lord Chief Baron Gilber?, and others then appointed Com- 
miſſioners for determining Cauſes in the ſaid Court of Chancery, who after a full Hearing 
decreed the Appellant a yearly Maintenance of 107. to be paid him out of his Father, 


| faid Eſtate, from the Time of his firſt Converſion to the Proteiant Religion, but grait- 


ed him no ſort of Relief againſt the Reſpondent Daly, or againſt the ſaid Andrew Brown, 


on any other Part of his ſaid Bill. 


* 


Tre Premiſles lying contiguous to the Reſpondent, the Lord Athunry's Eſtate, his 


| Lordſhip made Propoſals for purchaſing the ſame, which the other Reſpondent Da/y 


was the readier to accept, as theſe Lands had been the Occaſion of frequent Diſputes 


between them about Boundaries, which ſuch an Agreement muſt put an End to:; 
And therefore, having firſt ſettled the Price at 6907. did in Conſideration of that Sum 


then, bona fide, paid to him by Deeds of Leaſe and Releaſe bearing Dare reſpectively, 
on the 9th and 1oth Days of November 1716, fell and convey the Premiſſes to the Re- 

ie Lord Athunry and his Heirs, who hath ever ſince enjoyed the ſame, with 

out any Interruption or Diſcontinuance whatſoever. oo n. 


ſpondent, 


= 1721. 
July 18. 


IT Thx Reſpondent Dah, and the Appellant's Father, put in their Anſwers to this Bill 
to the ſame Effect with thoſe they had already ſwore in the former Cauſe, and the Reſpon- > 
dent the Lord Athanry, by his Anſwer alſo inſiſted upon the Reality of his Purchate, _ 

aan that the fame was made for the Conſideration of 6007, which he had, bona fide, paid 
do the Reſpondent Daly, without any Truſt for him, or the ſaid Andre Brown; and 
bie thereby allo denied the leaſt Notice of the Appellant's having exhibited any Bill in 
the Court of Chancery for Recovery of the Premiſſes, or pretending any Title thercto, 
till a conſiderable Time after his ſaid Purchaſe, and that he had continued in the quiet 
Enjoyment of the Premiſſes, and the Iſſues and Profits thereof till that Time. 
Marriage THE Caule being at Iſſue, ſeveral Witneſſes were examin'd, but before Publication 
Articles da- could paſs, the Appellant exhibited a further or ſupplemental Bill, in the ſame Court, a- 
. gainſt the Reſpondents ſuggeſting that his Father was then lately dead, and that among 
22. 1691. his Papers there had been found Articles, bearing Date November 22, 1691, made br 
+. Settlement him previous to his Marriage with the Appellant's Mother, and a Settlement executed 
| | in Purſuance of ſuch Articles, ä by which he covenanted, that in Cale he ſhould recover 
Izhereto, da- any Part of his antient Eſtate, or be reſtor'd by the Act of Repeal, the ſame ſhould be 
ſettled to the ſame Uſes with his other Eſtate in Poſſcſſion. And the Appellant further. 
ſuggeſted, that he had alſo found among the ſaid Papers, the Counter-part of fome In- 
ſtrument or Memorandum, dated the 2d of May, 1713; by which his Father covenant. 
cd to demiſe Turlaugh-Garrans (being part of the Lands in Queſtion) ro the Reſpondent 
the Lord Athunry tor Ninety-Nine Years, provided he had Power ſo to do; which 
Proviſional Clauſe imported his Lordſhip's having then had Notice of the ſaid Articles, ang 
_ tome Apprehenſion that the ſaid Andrew Brown was thereby reſtrained from executing 
any Leaſe beyond the Term of his own Life: And therefore praying to be decreed to the 
Premiſſes under the ſaid Articles, as eldeſt Son of that Marriage. 


: ted Nov. | 


pur ſhank -- 


ted Jan. 1 y. 


1691 9 0 


Tu Appellant, after acquieſcing ſome Years in the Decree, pronounced by the Court 
of Chancery upon his firſt Bill, being newly admitted an Attorney of the Court of EXT - 
chequer, exhibited another Bill in that Court, againſt the ſame Parties, and to the fame 
Purpoſe, without any new Matter, other than that he ſuggeſts the ſecond Purchaſe, made 
by the Reſpondent Lord Athunty, to have been alſo under the like Truſt for his Father, 
or at leaſt, with full Notice of the Appellant's Title, as diſcloſed in his former Bill, and 
therefore praying, as againſt his Lordſhip, to be decreed to the Benefit of the ſaid Pur- 


Chaſe. 


To which Bill the Reſpondents put in their Anſwers, and thereby inſiſted, that the 5 
ſaid Articles did by no means extend to the Lands in Queſtion, but only to ſuch as were 
at that time in this Appellant's Father's Poſſeſſion, or to ſuch as he had forfeited, and 


hoped to be reſtor'd to, by Virtue of the pretended Act of Repeal made in Jreland, al- 
ter the late King James's Abdication : And denied they ever had the leaſt Notice of any 


ſuch Articles before; and his Lordſhip particularly deny'd that ſuch proviſional Claulc 


in the ſaid Inſtrument, had any Reference to the ſaid Articles, but was only inſerted 


by Reaſon of ſome Doubt, which the ſaid Andrew Brown conceived how far he was = 
_ warranted to make that Leaſe, by the Decree under which he had recover'd the Pre- 


miſſes in the Court of Exchequer. _ 


TRE Appellant replied to the faid Anſwers, and rhe Reſpondenrs rejoined, and the 
Cauſe being ar Iſſue, ſeveral Witneſſes were examined, and Publication duly paſs'd; after 
which the Cauſe came regularly to be heard, on Medneſday the 6th, and Friday the 8th Days 
of February, 1726; when it plainly appearing that the Premiſſes were neither exprelly 


mentioned 


had Sold the Lands in Queſtion to the 


other Eſtate, amounted to no more than 547. 195. 64. for maintaining himſelf and a Fa- 
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Re oo 
mentioned, nor intended to be ſettled within any Words uſed in the Articles - and no No- 
tice thereof being prov'd upon either of the Reſpondents, the Court diſmiſſed the Ap- 


pellant's ſupplemental Bill, with Coſts; but directed the Reſpondent Daly, to be 5 
mined on perſonal Interrogatories, concerning the Reality, Conſideration, and ſeveral other 
Circumſtances, both of his own Purchaſe of the Premiſſes from the ſaid Andrew Brown, 
and of the Sale thereof, afterwards to the other Reſpondent the Lord Athuiry, to the 
End, that on the Return of this Anſwer, ſuch further Order ſhould be made as was fit. 


Bor the Appellant; inſtead of exhibiting Interrogatories, declared his Reſolution of Ap- 
pealing againſt the ſaid Decretal Order to your Lordſhips; whereupon the Reſpondents 


immediately Petitioned for Re-hearing the Cauſe, not with any real Deſign of declining 


the Examination that had been directed, but in order to read out their whole Evidence 


( which they had omitted to go through on the firſt Hearing) and by that Means to be 


enabled to lay the Merits of their Cale fully before your Lordſhips, upon an Appeal : 


And the Court of Exchequer having granted the Prayer of that Petition, were allo pleaſed : 


to order that the Bill filed by the Appellant in the Court of Chancery, the ſeveral Anſwers 


| thereto, and all the Depoſitions of Wit 
made ule of on the ſaid Re-hearing. 1 . nt i ne mn 
Tux Caule coming on accordingly, to be re-heard on the 26th and 27th Days of April, 
1727, both the Reſpondents not only ſubmitted 'to be examined upon Perſonal Interroga- 
tories, but allo propoſed, that their chief Witneſſes ſhould anſwer the like Interrogatories, 
concerning the Reality of their reſpective Purchaſes ; and at the fame Time offer'd to try _ 
whatever Iſſue the Court ſhould think proper to direct, in relation to any of the Matters 
ſuggeſted by the Appellant in the County of Dublin, or in any other County in the 


neſſes taken in the ſaid Cauſe, ſhould be read and 


Kingdom _ 


to the Appellant to conſider which of them were molt for his Benefit to make Choice of, and 
allowed him Time for that Purpoſe, till the 19th of June following; but upon his then re- 
jecting them all, they were pleaſed to affirm the Orders made on the laſt Hearing; againſt 
Which Orders this Appeal is brought by the Appellant, upon Pretence, that the Court 
ſhould upon the Proofs and Pleadings in the Cauſe, have decreed the ſaid Lands to the Ap- _ 
pellant, and not have diſmiſſed his ſaid Supplemental-Bill ; and the following Objections 


= Objeftionl. 


Tun Court approving of the Fairneſs and Candour of theſe Propoſals, recommended 
are made thereto on his Part. 


Tur Reſpondent Daly having firſt agreed with the Appellant's Father for the Pur- 


chaſe of the {aid Lands, for the Sum of 600 J. which he at the fame Time gave him his 
Caſh-Note for, payable on Demand, was ſuddenly called away into another Part of the 
Kingdom, and thereupon left the Care of drawing up the Conveyances, and ſeeing them 
executed, to Thomas Power, Eſqʒ a Gentleman bred up to the Law, and his own near 
Relation; and the Deeds being ſettled by Way of Leaſe and Relcaſe, were duly executed 
in the Preſence of litcrate Perſons, who are alſo ſubſcribing Witneſſes thereunto; and the 
faid Sum of F s. was only paid as the Conſideration mentioned in the Leaſe for a Year, in 
the uſual and accuſtomed Form; and the Payment of the greateſt Part of the Purchaſe- 
Money, afterwards by the Reſpondent Daly, is made out in the clearctt and moſt undenia- 
ble Manner, by the concurrent Evidence of the ſaid Andrew Brown's ſeveral Creditors, who 


5 at the ſame Time that they eſtabliſh the Reality, tſhew alſo the N eceſſity of that Sale, | 


fra. Il. 


=: | Anſwer, 


lant's Father ever after received one Shilling beſides out of the Premiſſes, neither do any of 
his Letters or Declarations, even as they are proved on the Apellant's Part, ſeem to import 


without which it was impoſſible for him to have ſatisfied their reſpective Debrs and Pe- 


Tua after ſuch Sale, the ſaid Andrew Brown continued in the Receipt of the Iſſues 
and Profits of the ſaid Lands, wrote ſome Letters relating thereto, and was fometimes heard 
to declare, or at leaſt inſinuate in Converſation, that he was {till Intereſted in the Pre- 
miſſcs, and had Power to make any Diſpoſition he pleaſed of the fame. . 


THe firſt Purchaſe not having been concluded till fo late in the Year, as the zyth of 


February, it was agreed that the Vendor ſhould receive the enſuing May Rent, as well as 


what Arrears had incurred: before; and it is not attempted to be proved, that the Apel- 


any thing beyond that; but if they did, yet the ſame ought not to affect the Reſpondents, 
after the unqueſtionable Proofs given of his having been paid the full Conſideration of the 


Purchaſe, and their conſtant Enjoyment of the Premiſſes fince that Time; and *ris moſt © 
humbly ſubmitted to your Lordſhips Conſideration, how far the {etting up ſuch looſe Hear-fay _ 
Evidence in Oppoſitionto written Evidence, and notorious Facts, muſt in Time render Property 
- precarious, introduce Confuſion, and encourage 8 in that Kingdom; the Danger whereof 
may be obſerved in this very Cauſe, by the Conſi 


been promiſed to the Appellant's Brother and one of his principal Witneſſes) for giving | 
Evidence in this Cauſe; and alſo by an Attempt of the like Nature, made upon another 
Witness, which he had Virtue enough to reſiſt. 5 „ 


Tua the Appellant's Father, to ſecure the Lands in Queſtion for himſelf, and his 
| Popiſh younger Children, and in order to leſſen the Appellant's Maintenance, knowing he 
would become a Proteſtant, ſent for J. wo illiterate Perfons to purchaſe the ſaid Lands, 
for the Uſe of the Reſpondent Daly, and gave one of them a Crown-picce, in order that 
che ſame ſhould be paid back to himſelf, as the Conſideration of that Conveyance. — | 


deration, which is {worn expreſly to have 


THEY 
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Auſcwer. 


1 


Oed. III. Tu Ar pending the Appellant's firſt Suit in the Court of Chancery, for the Recor, 


of the Premiſſes, as a Proteſtant Diſcoverer, the Reſpondent, the Lord Athenry, purchaled 
the fame from the Reſpondent Daly, in "Truſt alſo for the Appellant's Father, and with 
Notice of the Suit then depending, or at leaſt with full Notice of the Marriage- Article“ 
under which the Apellant was well intitled, and ought to have been decreed to the Premigj;., 
upon his Supplemental-Bill, as eldeſt Son of that Marriage. 3 5 
Ix is humbly apprehended, that there has not been the leaſt Proof offer'd to ſhew an- 
Truſt on the firſt Purchaſe made by the Reſpondent Daly, but if there had, the Reſponder 
the Lord Athunry, in his Anſwer to the Original Bill, expreſly denies the having ever had 
any Notice of the ſame, or of any Bill exhibited by the Appellant for the Recovery of the 


Premiſſes, till after his own Purchaſe, the Reality whereof he has made out beyond Contra. 


diction, both by the Conſideration paid to the Reſpondent Daly, and by his Lordſh; 


P's having 


ever ſince enjoyed the Premiſſes, and received the Profits thereof to his own Uſe; notwit h. 


5 ſtanding which, the Reſpondent propoſed to put the Merits of the whole Cauſe upon an 


Iſſue, in any County, the Court below ſhould pleaſe to direct, which the Appellant could 0 


reaſonably have refuſed, but from a Deſpair of ever ſucceeding before any Jury acquainteg Þþ 
with, or who might enquire into the Characters of the Witneſſes, and other Circumſtances | 


of the Evidence produced in this Cauſe; nor is there any Colour for ſuggeſting, that the 


exhibiting ſuch Bi 


in the Court of Chancery, amounted to conſtructive Notice of the A p. : 


pellant's Title to the Premiſſes, ſince he never made out any, but on the contrary, it was 


fully proved in that Suit he had none, and the Court of Chancery gave no Relief to the - 


_ Appellant as againſt the Reſpondent Daly. 


NEe1THER ought the Court of Exchequer to have decreed the Appellant any Relicf upon . 


the Marriage-Articles, for that his Father was not then in Poſſeſſion of the Premiſſes, and t! 
Lands therein- mentioned, were only ſuch as might be recovered under the pretended Aci 


Repeal, according to the known and general Method uſed by Papiſts for Settling their aus- 
tient forfeited Eſtates in that Kingdom; and the rather, for that the Reſpondent, the Lord 
 Athunry, by his Anſwer to the Appellant's Supplemental-Bill, hath fully denied any Notice |þ 


of ſuch Articles, and there is no Proof made of the contrary on the Appellant's Parr, 


HERE TORE the Reſpondents humbly hope, the ſaid Orders 14)! 3 


e affirmed by your Lordjhips, and the Appellant's ſaid Appeal di. 


* 


9 


uo sp Jo 


Ny 905 


quot) N N ANOOIST 


9 


22 Pray q . 


Jo auopdus M odd jut 


AHunuqav 


, N "0 
Jo uo 


CS19NV HY or] 79 


) pur]Þ4] 


:17119ddpr 


As vo menue INI, 


erf Sp 30 af 3405 


2 * 7 - a 2 * * — 2 : — 9 —— , 
„ Lee. - * * — 7 1 
. . r 22 — — E n 

2— —_ — —_— 2 oe : * — * * * wow — N . * - $ & 


